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FIRST, ARTIFICIAL 
“INTELLIGENCE”

NOW, ARTIFICIAL 
CREATIVITY?



(ART)IFICIAL
CREATIVITY



“The musical boat” 
Topkapi manuscript (1206)

The Book of Knowledge of Ingenious Mechanical Devices
Al Jazari, court engineer in Diyarbakir in the 12th century

“Professor Noel 
Sharkey sees in the 
unique mechanism 
al-Jazari designed 
for the drummer the 
world’s first 
programmable robot

https://aljazaribook.com/en/2019/08/07/the-musical-boat-en/   

The Musical Boat is 
the fourth of ten 
automata 
(mechanical dolls) 
and vessels that 
were designed to 
amuse guests at 
drinking parties at 
the King Court in 
Diyarbakirt

https://aljazaribook.com/en/2019/08/07/the-musical-boat-en/


Jaquet-Droz automata, musée d'Art et d'Histoire de Neuchâtel

Built at the end of the 18th 
century and still functional to 
this day.

The famous watchmaker 
created three automatons that 
each aspired to represent a 
different art and skill: writing, 
drawing and music. 

“The Writer”, “The Sketcher” 
and “The Musician”, the three 
automatons represent two boys 
and a girl respectively, capable 
of writing different words, 
making up to four models of 
drawing, and playing melodies 
on an organ.



Harold Cohen’s AARON (1973) 2013

CYSP I (1956), Nicolas Schöffer 

Sculpture with an electronic brain and sensors 
that allow it to respond to changes in its 
environment. Its name is an acronym for 
cybernetic plus spatiodynamic. Mounted on 
wheels that allow it to move, CYSP I performed a 
performance interacting with the music and 
dancers of Maurice Béjart's ballet on the ceiling 
of Le Corbusier's Cité Radieuse. 

Program written for painting on canvas by artist 
Harold Cohen, who began its development in 1973.  
Its operation differs from current programs based 
on ML, being more like an expert system. AARON 
cannot learn by itself new styles or functionalities, 
but all its improvements had to be codified by 
Cohen. 



AI-DA (2019) 

“The world’s first ultra-realistic humanoid robot artist”

“She is capable of drawing and painting using 
cameras in her eyes, AI algorithms, and her robotic 
arm. She is a performance artist, designer and 
poet. Since her creation in February 2019, Ai-Da has 
captivated audiences with her unique blend of art, 
technology and trans-humanism. Her debut solo 
exhibition, ‘Unsecured Futures,’ at the University of 
Oxford, invited viewers to reflect on our rapidly 
changing world.”

Ai-Da - is it art?
Today, a dominant mind-set is that of humanism, 
where art is an entirely human affair, stemming 
from human agency. However, current thinking 
suggests we are edging away from humanism, 
into a time where machines and algorithms 
influence our behaviour to a point where our 
‘agency’ isn’t just our own. It is starting to get 
outsourced to the decisions and suggestions of 
algorithms, and complete human autonomy 
starts to look less robust. Ai-Da creates art, 
because art no longer has to be restrained by the 
requirement of human agency alone.  



THE FIRST GEN 
MODELS:

HOW IT 
STARTED



GENERATOR 

DISCRIMINATOR

+
LEARN THE PROBABILITY 

DISTRIBUTION OF THE INPUT DATA TO 
MIMIC IT

TRY TO DISCERN BETWEEN TRAINING 
DATA AND SYNTHETIC DATA CREATED 
BY THE GENERATOR 

COMPETITIVE ITERATION

WOULD BE AKIN TO LEARN “A STYLE” IN TERMS OF COPYRIGHT LAW?

GENERATIVE ADVERSARIAL NETWORKS (GANs)



DISCRIMINATOR

GENERATOR

GENERATIVE ADVERSARIAL NETWORKS (GANs)

FEED

REAL 
SAMPLES

REAL

FAKE

generated images

real images

feedback

(random noise)

2014



STACK OF DIFFERENT ALGORITHMS & TECHNIQUES

IMAGEDESCRIPTION 
(TEXT)

DIFFUSION MODELS

relationship between 

Starts  with a pattern of random dots and gradually alters that pattern 
towards an image when it recognizes specific aspects of that image

“ a digital 
illustration of a 

field of poppies”

(DALLE/ MIDJOURNEY / STABLE DIFFUSION)



OPEN IA DALL-E2: THE GAME-CHANGER

HOW ITS GOING…

2022



CAN AI 
BE CREATIVE?



ADA LOVELACE 

PROGRAMING CONSTRAINTS

CAN A MACHINE 
BE CREATIVE?

Alan Turing quotes what he calls “Lady Lovelace's 
Objection” in his seminal paper “Computer Machinery and 
Intelligence”

“The Analytical Engine has no 

pretensions to originate anything.

It can do whatever we know how to 

order it to perform”



ALAN TURING

SURPRISE IS A HUMAN GLITCH

CAN A MACHINE 
BE CREATIVE?

A variant of Lady Lovelace's objection states that a machine can 
‘never do anything really new’. 
A better variant of the objection says that a machine can never 
‘take us by surprise’. 

Machines take me by surprise

 with great frequency. 

This is largely because I do not do sufficient calculation to decide what to 
expect them to do, or rather because, although I do a calculation, I do it in a 
hurried, slipshod fashion, taking risks. 
Naturally I am often wrong, and the result is a surprise for me for by the time 
the experiment is done these assumptions have been forgotten



The view that machines cannot give rise to surprises is due, I believe, to a fallacy to which 
philosophers and mathematicians are particularly subject. This is the assumption that as soon as a 
fact is presented to a mind all consequences of that fact spring into the mind simultaneously with 
it. It is a very useful assumption under many circumstances, but one too easily forgets that it is 
false. A natural consequence of doing so is that one then assumes that there is no virtue in the 
mere working out of consequences from data and general principles.

ALAN TURING, COMPUTER  MACHINERY AND INTELLIGENCE, 1951



AI IS JUST
A TOOL 

AI CAN BE 
AUTONOMOUSLY 

CREATIVE 

AI GENERATED
WORKS

AI ASISTED
WORKS

  THE QUESTION IF AI CAN BE CREATIVE HAS 
  RELEVANT LEGAL IMPLICATIONS, IF:



SIMON COLTON // GERAINT WIGGINS

COMPUTATIONAL CREATIVITY

“The philosophy, science and 

engineering of computational 

systems which, by taking on 

particular responsibilities, exhibit 

behaviours that unbiased observers 

would deem to be creative.”

Computational Creativity: The Final Frontier? (2012)



 AI AS AN 
AUTONOMOUS 
ARTIST

THE PAINTING FOOL (2012)

“Emotionally Aware Portraiture”

The Painting Fool is software 
that we hope will one day be 
taken seriously as a creative 
artist in its own right. This aim 
is being pursued as an 
Artificial Intelligence (AI) 
project, with the hope that the 
technical difficulties overcome 
along the way will lead to new 
and improved generic AI 
techniques. It is also being 
pursued as a sociological 
project, where the effect of 
software which might be 
deemed as creative is tested 
in the art world and the wider 
public. 



CAN AI PRODUCE 
CREATIVE OUTPUTS?



Mona Lisa in the style 
of  Van Gogh

https://labs.openai.com/e/C43QuO3
RTKppxYlhIkokBpSQ

RESEARCH PROJECT 
“MONALISA IN THE 
STYLE OF DALL-E”

BUT, WHAT HAPPENS 
WHEN AI MIMICS AN 
ARTIST?



Mona Lisa in the style 
of Yayoi Kusama

https://labs.openai.com/e/t4WnZog
q5uN0DiNM8r2gEwHl 

TEXT-TO-IMAGE 
AI MODELS

https://labs.openai.com/e/t4WnZogq5uN0DiNM8r2gEwHl
https://labs.openai.com/e/t4WnZogq5uN0DiNM8r2gEwHl


Mona Lisa in the style 
of Botero

https://labs.openai.com/e/fHhfyiKji8
EQ4qPEbGX8ivzT 

TEXT-TO-IMAGE 
AI MODELS

https://labs.openai.com/e/fHhfyiKji8EQ4qPEbGX8ivzT
https://labs.openai.com/e/fHhfyiKji8EQ4qPEbGX8ivzT




DO YOU FIND THIS 
CREATIVE?“The Search for G-Spot” - Midjourney V3

1.NEW 

2.SURPRISING

3.OF VALUE



“Rather than asking whether machines can be creative 

and produce art, the question should be, ‘Can we 

appreciate art we know has been made by a machine?’” 

GERFRIED STOCKER, interviewed by Arthur I. Miller

“The artist in the Machine” (2019)



PREGUNTARNOS SOBRE 
LA CREATIVIDAD DE IA
NO ES RETORICO.

HABLAMOS DEL 
REQUISITO LEGAL DE 
“ORIGINALIDAD”



FRICCIONES ENTRE
IA GENERATIVA
Y DCHO DE AUTOR



AI RAISES NEW QUESTION TO OLD COPYRIGHT PRINCIPLES

AUTHORSHIP

ORIGINALITY

DERIVATIVE 
WORKS

EMULATION VS. CREATION 
For the creation of new content, GANs are fed with pre-existing 
data, trying to mimic the probability distribution of the dataset. In 
the case of works protected by copyright, does the AI-generated 
work reach the degree of originality necessary to be considered a 
new work? or is it clearly a derivation that should be considered a 
"derivative work"?

AUTHOR OR TOOL? (AI-created/ AI-assisted)
Who is the author?  The one who makes the selection of the dataset, 
who creates the algorithm or should the IA be considered the 
author?
Should we consider increasing levels of autonomy?

Does the use of works as training data falls within the notion of 
“transformative”required for FAIR USE?FAIR USE

PUBLIC 
DOMAIN

The volume and scale in which AI works are produced can create an 
imbalance in the public domain, and don’t fit with copyright 
incentives justifications



AUTHORSHIP

a. objective authorship: Granting authorship to the human operating the program
b. authorship by transformativity : grant authorship to the one who visualizes and 

directs the creative end result 
c. authorship by derivation :  grants authorship to the person supplying the training data 
d. authorship by source: to grant authorship to the creator of the "tool" (incompatible 

with the medium's support, aka the “word” theory)
e. joint authorship:  in combinations of some of these categories

f.  (joint or co-authorship)

AI- ASSISTED WORKS

a. non-human authorship: grant authorship to the AI (questions about legal 
personhood)

b. hybrid systems (joint or co-authorship)
c. public domain: legally it is not possible to conceive of the AI as an author, ergo the 

work belongs to the public domain.

AI- GENERATED WORKS

Depending on 
considering AIs as:

AI = TOOL

AI = AUTHOR 



COPYRIGHT DOES NOT 
PROTECT IDEAS,BUT THEIR 

CONCRETE EXPRESSION

STYLE TRANSFER

STYLE TRANSFER TECHNIQUES = the extraction of the characteristics of a style 
closer in this spectrum to the idea or to the concrete expression of the idea?

STYLES (LIKE MUSIC GENRES OR LITERATURE TROPES) 
ARE UNPROTECTABLE UNDER COPYRIGHT LAW.



HOW MANY IMAGES
CAN A SINGLE USER 
PRODUCE IN A DAY?

WHAT ABOUT A 
MONTH?

AND A YEAR?

IF WE GRANT 
COPYRIGHT TO AI,

 WE RISK SHRINKING 
THE PUBLIC DOMAIN



DID GEN AI 
BROKE COPYRIGHT?



https://chatgptiseatingtheworld.com/ 

https://chatgptiseatingtheworld.com/


LA MAYOR FRICCION ESTA EN LA NATURALEZA DE LA IA:

TECNOLOGÍAS 
DIGITALES

ESCASEZ 
MUNDO FISICO

ABUNDANCIA
DIGITAL

TECNOLOGÍAS 
ANALOGICAS



DIGITAL ABUNDANCE AND  STAR TREK REPLICATORS 

A replicator, replicator system, 
replication system, or 
molecular synthesizer was a 
device that used matter-energy 
conversion technology similar to 
a transporter to produce almost 
anything from a ship's replicator 
reserves

https://memory-alpha.fandom.com/wiki/Matter-energy_conversion
https://memory-alpha.fandom.com/wiki/Matter-energy_conversion
https://memory-alpha.fandom.com/wiki/Technology
https://memory-alpha.fandom.com/wiki/Transporter


ABUNDANCE TECHNOLOGIES

GENERATIVE
“EVERYTHING”

ETHICS OF 
GENERATIVE AI

● NVIDIA GET3D for virtual world objects
● META’s Make-A-Scene + Make-a Video
● META’s Galactica
● OPEN AI’s CHATGPT

● CULTURAL GATEKEEPING - 
PRIVATIZATION 
  *unresolved copyright questions on ownership

● CREATORS APPROPRIATION
○ VECTORIZATION
○ TRAINING YOUR REPLACEMENT

● AMPLIFICATION OF AI ETHICS 
PROBLEMS 

○ BIAS
○ OPACITY
○ SCALABILITY 
○ PUBLIC DOMAIN CONCERNS

● DALLE-2
● MIDJOURNEY
● STABLE DIFFUSION
● GITHUB’s COPILOT

https://www.engadget.com/nvidia-ai-model-get3d-virtual-worlds-objects-130021127.html


DIGITAL 
ABUNDANCE 

ARTIFICIAL
SCARCITY 

“ABUNDANCE TECHNOLOGIES”
-AUTOMATIZATION OF LABOR
-3D PRINTING
-GENERATIVE AI

MAIMING DIGITAL ASSETS: 
Digital goods are essentially replicable 
at low cost.

THE STAR TREK PARADOX

Why are we trying to port scarcity into the digital 
world, where matter is essentially unlimited?

Why not embracing a post- scarcity society?



GOVERMENTS

SO…
IF WE HAVE  
DIGITAL 
ABUNDANCE



GOVERMENTS WHY
ARTIFICIAL 

SCARCITY, THEN?



The challenge is to 
reimagine economy 
and legal 
frameworks for a 
digital post-scarcity 
world.

Can IP be 
reimagined for the 
digital world?



DINOSAURS
(65 MILLON 
YEARS AGO)

Statute of Anne (1710)

Pyramids 
(around 4500 years ago)

Birth of Christ (as anno cero)

300-ish years of copyrigth

Humans appear 
(300,000 years ago)

A SIMPLE COPYRIGHT 
TIMELINE…



© LAW IS BASED ON 
RATIONALES OF CONTROL

It recognized authors as the primary beneficiaries of the work, 
being considered a founding pilar of copyright law. 
It  and established the idea that those copyrights should have 
only limited duration (at that moment set at 28 years).

Statute of Anne, also known as the Copyright Act 1709/1710 

Before this, the Stationers' Company, held a monopoly 
on the right to copy from 1556 until 1695

The Statute of Anne, passed in England in 1710, was a 
milestone in the history of copyright law.



COPYRIGHT JUSTIFICATION IS 
BASED ON RATIONALES OF 

INTELLECTUAL SCARCITY

ARE THOSE VALID IN A TIME 
OF CONTENT ABUNDANCE?

ECONOMIC 
EXTERNALITIES

HUMAN CENTERED 
VALUES

INDIVIDUAL COLLECTIVE

Labor /personhood Labor /personhood

Personality Cultural theory



© LAW IS BASED ON 
ASSUMPTIONS

AUTHORS CREATE 
INCENTIVIZED BY 
ECONOMIC INTEREST

"many authors who have little hope of ever finding a market for 
their publications, and whose copyright is, as a result, virtually 
worthless, have in the past, and even in the present, continued 
to write” 

Lawrence Liang, co-founder of the Alternative Law Forum

THERE IS NO INNOVATION 
WITHOUT PROTECTION

MORE C = MORE CULTURE

 “To promote the Progress of Science and 
useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Rights”

US CONSTITUTION,  Article 1 Section 8 
Clause 8  

 “Copying” stales innovation.

It ignores, traditional ways of sharing 
knowledge (oral folklore),  negative spaces 
of IP (like videogame streaming), and 
“sharing culture” on social media.



ESPACIO NEGATIVO
DEL DERECHO 
AUTORAL



creative areas in which innovation flourishes with little or no 
intervention or enforcement of the intellectual property 
ecosystem (or “low-IP equilibrium”) 

Raustiala y Sprigman, 2006

NEGATIVE SPACES OF 
INTELECTUAL PROPERTY

Through the study of the fashion industry, they warned about the 
“paradox of piracy” in that copies contribute to maintaining and 
driving the innovation cycle, fostering a process of “induced 
obsolescence” that drives fashion consumers to seek novelty by 
abandoning what has become mass-market, creating demand for 
the consumption of new goods at the same time. 

In short, this process of imitation plays a key role in incentivizing the 
markets.

Research has been done in areas such as fashion, stand-up, pornography, graffiti, 
haute cuisine and cocktails, but no research has ever been done in video games 
until now.



MOTIVATIONS 
FOR CREATIVITY 
GO BEYOND 
ECONOMIC 
INCENTIVES



GEN Z perceives content and creation in a different way.

Is not copying, is viralization and popularity.

DIGITAL CULTURE IS CREATED BY SHARING



● Video game streaming constitutes a differential model 
for the exploitation of intellectual property, which is 
diametrically separated from the approaches of other 
traditional creative industries such as cinema or music.
 

● The adoption by key players in interactive 
entertainment of a permissive policy on certain uses of 
their products imposed the necessary conditions for 
the emergence and flourishing of two related 
industries of digital content creation: streaming and 
esports.

● Tolerance in the prosecution of what other industries 
qualify as intellectual property infringements 
promoted a growing ecosystem of innovation and 
creativity. 

https://cetys.lat/consideraciones-del-derecho-de-autor-en-el-entorno-de-i
nternet-en-america-latina/derecho-de-autor-please-share/ 

VIDEOGAME STREAMING AS 
AN IP NEGATIVE SPACE 

AMONG US (2018)
 online multiplayer social deduction 
game developed and published by 
American game studio Innersloth

https://cetys.lat/consideraciones-del-derecho-de-autor-en-el-entorno-de-internet-en-america-latina/derecho-de-autor-please-share/
https://cetys.lat/consideraciones-del-derecho-de-autor-en-el-entorno-de-internet-en-america-latina/derecho-de-autor-please-share/


LA IA GEN ES 
UN NUEVO 

PARADIGMA DE 
LA EVOLUCION 

HUMANA



PUEDEN LAS 
REGLAS  

CONOCIDAS 
RESOLVER ESTE 

CAMBIO?



CONSENT ATTRIBUTION COMPENSATION

WHAT ARTISTS 
AND CREATORS 

WANT

CAN COPYRIGHT 
SOLVE THESE PROBLEMS? 



 ©opyright law
won’t work
for GenAI





CREATIVE MARKET ECONOMICS

CREATORS
STANDPOINT

SOCIETY
STANDPOINT

EXPENSIVE/COMPLEX GAI COPYRIGHT LITIGATION

© LAW & GAI FRICTIONS = UNCLEAR WIN IN LAWSUITS

UNFEASIBLE REDISTRIBUTION AND ATTRIBUTION VIA ©

UNFAIR STRATIFICATION OF INTELLECTUAL LABOR

COPYRIGHT POISONING = UNCERTAINTY OF 
PROVENANCE, ECONOMIC RISKS TO CREATE

BIG AI = COPYRIGHT LITIGATION STIFLES COMPETITION 

COLLATERAL DAMAGE = © LEGISLATION IMPACT ON AI 
ECOSYSTEM AS A WHOLE 



CREATIVE MARKETS ECONOMICS

As Rebecca Giblin and Cory Doctorow explain 
in their book Chokepoint Capitalism, what 
creators get from media and tech companies 
is not related to how durable or far-reaching 
copyright is, but determined by the structure 
of the creative market.

“Under these conditions, giving a creator more 
copyright is like giving a bullied schoolkid extra 

lunch money. 
It doesn't matter how much lunch money you give 
that kid – the bullies will take it all, and the kid will 

still go hungry (that's still true even if the bullies 
spend some of that stolen lunch money on a PR 

campaign urging us all to think of the hungry 
children and give them even more lunch money)”



d) it does not guarantee compensation and attribution for creators

TAYLOR SWIFT 



EXPENSIVE/COMPLEX GAI COPYRIGHT LITIGATION

© LAW & GAI FRICTIONS = UNCLEAR WIN IN LAWSUITS

● MULTIPLE AI MODELS & COMPANIES

● MULTIPLE JURISDICTIONS

● MULTIPLE TYPES OF DATA + CREATORS

● OPACITY IN TRAINING

● RAPID AI DEVELOPMENTS

● MODELS ARE ALREADY TRAINED

THE CAT IS OUT OF THE BOX



●  How would concepts of attribution and distribution work under existing copyright rules of 
compensation?

● Should every author whose work is present in the dataset have an equivalent claim over 
every single output? 

SUBATOMIC 
LEVEL 

COPYRIGHT

UNFEASIBLE REDISTRIBUTION AND ATTRIBUTION VIA ©

Stable Diffusion training dataset, LAION 5B, is composed of 5.85 billion 
CLIP-filtered image-text pairs.

Any given output image could be attributable to 5.85 billion copyright interests.

6 billion was the 
entire world 

population in 1999 



TAXATION

UNIVERSAL 
INCOME

REDISTRIBUTION 
OF WEALTH 
THROUGH 

not copyright reform because:

a) more copyright = more power to the already powerful!!

b) leaves out of scope other workers being exploited, like ghost workers

c) it affects innovation in other areas and the development of ethical AI

POLICY SOLUTIONS:

d) it does not guarantee compensation and attribution for creators



INVISIBLE LABOR TO TRAIN, 
CURATE AND SANITIZE 

AI OUTPUTS

WHY CREATIVE 
LABOR SHOULD 
HAVE A 
DIFFERENT 
PROTECTION 
THAT OTHER 
TYPES OF 
INTELLECTUAL 
LABOR?

UNFAIR STRATIFICATION OF INTELLECTUAL LABOR



Deja fuera muchos trabajadores explotados

In late 2021 Sama was contracted by 
OpenAI to “label textual 
descriptions of sexual abuse, hate 
speech, and violence” as part of the 
work to build a tool (that was built into 
ChatGPT) to detect toxic content.

“Despite the 
foundational role 
played by these data 
enrichment 
professionals, a growing 
body of research reveals the 
precarious working 
conditions these workers 
face,”

The data labelers employed 
by Sama on behalf of 
OpenAI were paid a 
take-home wage of 
between around $1.32 
and $2 per hour 
depending on seniority and 
performance.

UNFAIR STRATIFICATION OF INTELLECTUAL LABOR



How does intellectual property 
affects the creation of ethical AI? 

I affects innovation in other areas and the development of ethical AI

COLLATERAL DAMAGE = © LEGISLATION IMPACT ON AI 
ECOSYSTEM AS A WHOLE 



 The legal exceptions and limitations to copyright are CONTEXTUAL: 
Parody, information, education. 

CONTENT AI MODERATION

It affects innovation in other areas and the development of ethical AI

COLLATERAL DAMAGE = © LEGISLATION IMPACT ON AI ECOSYSTEM AS A WHOLE 





CAPTAIN JEAN-LUC PICARD

STAR TREK: FIRST CONTACT

“The acquisition of wealth is 
no longer the driving force in 
our lives. 

We work to better ourselves 
and the rest of humanity.”



THANK YOU!!!!
Abogamer.com

@The.abogamer

@Abogamer

@Abogamer

https://www.instagram.com/vilkal/
https://medium.com/@abogamer
https://twitter.com/whoisgallifrey

